THE CALIFORNIA SUPREME COURT HAS GRANTED REVIEW OF THIS CASE. IT ISNO
LONGER CITABLE AUTHORITY.

People v. Storm
(April 19, 2000) __ Cal.App.4th _ [D030950]

ISSUES

(1) Was a murder suspect "in custody” for Miranda purposes when he was questioned by police? (2)
After the suspect invoked his Miranda right to counsel and was released from custody, could officers
seek to question him?

FACTS

Storm was considered a suspect in the murder of his wife whose body was found at a roadside turnout in
San Diego County. Sheriff's homicide detectives asked Storm if he would be willing to take a polygraph
examination at their office. Storm agreed and, on November 19th, drove himself to the sheriff's office.
Before the test began, the polygraph examiner advised Storm of his Miranda rights, which he waived.

During the course of the test, the examiner told Storm that “some of the questions seemed to be
bothering him and the only explanation was that [Storm] was lying." When the test ended, Storm met
with one of the detectives who informed him "the probability of deception was 100 percent concerning
[Storm’s] denials of involvement in [his wife's] death."”

Storm responded, "I wanna help you guys close your case but | better talk to an attorney first." The
detective then asked Storm to make a statement "for his own comfort.” Storm replied that his wife
begged him to kill her because she was suicidal and "he could not stand to watch her suffer.” When the
detective told Storm "it was best to talk because things kept inside tend to 'eat us,"" Storm said, "Okay.
But seriously | think I shouldn't talk about it 'til I've consulted with somebody." The detective continued
to discuss the crime and Storm "continued to give details about the killing."

Another detective who was listening to the interview had become "concerned with [Storm's] statements
about lawyers and silence,” so he paged the detective who was questioning Storm. The two detectives
then discussed the matter and decided to permit Storm to leave. This decision was based primarily on
their concern that Storm's statements after the apparent invocation were obtained in violation of
Miranda and were, therefore, inadmissible.

Two days later, on November 21st, detectives went to Storm's apartment and asked to speak with him
again. Storm agreed to talk to the detectives and, during the subsequent interview in the apartment,
provided more details of the killing.

The next day, the detectives returned to Storm's apartment and arrested him for murdering his wife. He
was subsequently convicted to first degree murder.

DISCUSSION



Storm contended his statements to the detectives on November 19th and November 21st were obtained
in violation of Miranda. As for the interview on the 19th at the sheriff's office, he claimed he was in
"custody" for Miranda purposes and that the detective violated Miranda when he continued to question
him after he had invoked. As for the interview in his apartment on the 21st, he contended that although
he was not in custody, the detectives' decision to release him on the 19th was merely a pretext to avoid
the consequences of his invocation on the 19th and, therefore, his statements on the 21st should be
suppressed.

The November 19th statement

A suspect can invoke his Miranda rights only during custodial interrogation.'2 Consequently, if Storm
was not "in custody" when he asked for a lawyer, his request did not constitute an invocation, in which
case the detective's continued questioning was lawful. As a general rule, a suspect is "in custody" for
Miranda purposes if, as the result of the surrounding circumstances, a reasonable person in the suspect's
position would have believed he had been formally arrested or that his freedom of movement had been
restrained to the degree associated with a formal arrest.2

Although questioning that occurs at a police station is considered inherently coercive and is therefore
usually custodial, it may not be if the circumstances were such that a reasonable person in the suspect's
position would have believed he was free to go. For example, questioning at a police station has been
deemed noncustodial when, (1) the suspect voluntarily accompanied officers to the station or came in on
his own; (2) the suspect was told he was "free to go"; and (3) the questioning was restrained and
investigatory, not aggressive and accusatory.®

In applying these principles to the facts of the case, the court ruled Storm was not in custody during the
initial phase of the interview. Said the court, "Given that appellant voluntarily came to the station, the
lack of direct accusations and the absence of any significant indicia of restraint, a reasonable person
would not believe himself initially in custody."

Things changed, however, after the polygraph exam. As the court pointed out, "[W]hen appellant was
told he had abysmally failed the polygraph test and therefore was lying when he denied he killed his
wife, the only reasonable conclusion appellant could reach was that he was then no longer free to leave.
The change in circumstances was not lost on appellant since he almost immediately invoked,
unsuccessfully, his right to counsel."

Consequently, the court ruled Storm was "in custody" when he invoked his Miranda right to counsel
and, therefore, his subsequently statements should have been suppressed.

The November 21st statement

As noted, Storm was released from custody on the 19th after he invoked his Miranda rights. He was
then questioned at his apartment on the 21st. Although he was not in custody on the 21st, Storm
contended his statements must nevertheless be suppressed because he had invoked his Miranda right to
counsel on the 19th.



It is settled that when a suspect invokes the Miranda right to counsel, officers must immediately
terminate questioning and may not later seek to question the suspect. There is, however, an exception to
this rule: officers may seek to question the suspect if, (1) the suspect was released from custody after the
invocation occurred, and (2) the break in custody was long enough so that the suspect had time to
consult with counsel.“) It was apparent that both of these requirements were met.

Nevertheless, Storm argued there should be a third requirement: that the officers' decision to release the
suspect from custody must have been made in good faith, meaning it must not have been a pretext to
avoid the consequences of the Miranda invocation. Although there is some indirect authority for such a
requirement,® the court rejected it It did so because the reason for the "break in custody" exception is
that release dissipates the amount of coercion inherent in custodial interrogation. As the court pointed
out, "If the basis for the break in custody exception is the impact of release on the suspect's psyche, then
the motivation for that release is of no consequence.

The court added that a pretext release for a sufficiently long period of time "is not an abuse of, or an
attempt to avoid, any right. As long as the reinitiated contact complies with Miranda, i.e., if the renewed
contact is a custodial interrogation, there must be an admonition and waiver, and the tactics employed by
the police are not badgering or harassing, there is no impropriety in releasing a suspect with the intent to
later contact him with the hope of reinitiating interrogation.”

Storm's conviction was affirmed.
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