U.S. v. Chavez-Valenzuela
(9t Cir. October 15,2001)  F.3d

ISSUES

(1) Did a CHP officer successfully convert a traffic stop into “contact” at the
time he sought the suspect’s consent to search? (2) If not, did the suspect’s
extreme nervousness and failure to make eye contact give the officer a right to
detain him?

FACTS

A CHP officer stopped Chavez-Valenzuela for following too close on a freeway.
As Chavez-Valenzuela was handing over his driver’s license and registration, the
officer noticed that his hand was “shaking severely.” Curious, the officer asked if
he was taking any medication or suffering from some medical problem. Chavez-
Valenzuela said no.

Although the officer had decided not to cite Chavez, he asked his dispatcher to
run a warrant check and also check DMV records to make sure his license and
registration were in order. While waiting for the results, the officer asked Chavez-
Valenzuela some questions, such as where he was coming from, his destination,
and where he worked. As they talked, the officer noticed that Chavez-Valenzuela’s
“entire body was trembling and he avoided making eye contact.”

The DMV and warrant inquiry came back negative about seven minutes later.
The officer then returned Chavez-Valenzuela’s license and registration. It was at
that point that he asked Chavez-Valenzuela he had any drugs in his car. He said
no. The officer then asked if he could search the car. Chavez-Valenzuela said okay
and signed a consent form. By this time, Chavez-Valenzuela’s body was,
according to a backup officer, “shaking uncontrollably.”

During the search, the officer found six packages containing
methamphetamine.

DISCUSSION

Like any other kind of detention, a traffic stop must be terminated when
officers have completed their lawful duties. If, for whatever reason, they want to
continue questioning the suspect about a matter for which grounds to detain do
not exist, they must convert the detention into a “contact.”

Consequently, the CHP officer who stopped Chavez-Valenzuela would have
had a legal right to seek consent to search from him if one of the following
circumstances existed: (1) the officer converted the detention into a “contact,” or
(2) the officer developed reasonable suspicion to detain Chavez-Valenzuela to
investigate drug possession or some other criminal matter.

Chavez-Valenzuela contended that neither of these circumstances existed. The
court agreed.

Detention or contact?

To convert a detention into a “contact,” officers must somehow communicate
to the suspect that the nature of the encounter has changed—that he is now free
to leave. How can this be done? As a practical matter, three things must happen.



(1) Return documents: Officers must return to the suspect his ID and any
other documents he had given the officer.!

(2) “Free to go’: Officers should tell the suspect he is free to go. Although
this is not technically an absolute requirement,? it is a virtual requirement
because how else can the suspect be sure he can now leave?3

(3) No circumstances indicate suspect not free to leave: Even if the

suspect was told he was free to go, there must not have been other

circumstances that reasonably indicated he must stay.*

The court noted that although the officer returned Chavez-Valenzuela’s
license and registration, he did not say or do anything to let him know he was free
to go. In fact, the nature of the officer’s questions indicated he was not free to go.
Said the court:

Upon returning Chavez-Valenzuela’s documents, [the officer] then asked
him a question implying that he suspected Chavez-Valenzuela of criminal
activity. Confronted with this situations, a reasonable motorist—even
with license and registration in hand—most likely would not have
believed he could disregard the officer’s inquiry and end the
conversation.

Thus, the court ruled the initial detention was not at any point converted
into a “contact.”

Grounds to detain?

Having ruled that Chavez-Valenzuela was being detained when he consented
to the search, the court had to determine whether grounds to detain existed;
specifically, whether the officer reasonably believed he was in possession of
drugs.®> The government argued that reasonable suspicion did, in fact, exist based
on Chavez-Valenzuela’s extreme nervousness and his failure to make eye contact.
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NERVOUSNESS: Although nervousness is a circumstance that may be
considered in determining whether grounds to detain exist—especially if it’s
extreme or unusual nervousness—the courts are leery of giving nervousness
much weight in the absence of other suspicious circumstances.® This is because
nervousness is a fairly common response for people who have been detained,
regardless of whether they are guilty of the crime under investigation. As the
court in Chavez-Valenzuela noted:

[N]ervousness during a traffic stop—even the extreme nervousness

Chavez-Valenzuela exhibited here—in the absence of other

particularized, objective factors, does not support a reasonable suspicion

of criminal activity, and does not justify an officer’s continued detention

of a suspect after he has satisfied the purpose of the stop.

EYE-CONTACT: A suspect’s failure to make eye contact, like nervousness,
doesn’t carry much weight with the courts. As the court noted in U.S. v. Montero-
Camargo, “[A]lthough eye contact, or the lack thereof, may be considered as a
factor establishing reasonable suspicion, we have noted that whether the contact
is suspicious or not is highly subjective and must be evaluated in light of the
circumstances of each case. The skepticism with which this factor is treated is in
large part due to the fact that reliance upon ‘suspicious’ looks can so easily
devolve into a case of damned if you do, equally damned if you don’t.””

Consequently, the court ruled that the combination of nervousness and lack of
eye contact did not add up to grounds to detain. And, said the court, there were
really no other suspicious circumstances: “None of Chavez-Valenzuela’s answers
provided grounds for suspicion and, once the dispatch report came back clean,
there was nothing to justify further detention or questioning . ..”

The methamphetamine was, therefore, suppressed.
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